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Needed - Financial Services Law Force

Summary: 
Although flawed; Labor’s Promise to SME’s and Farmers was the first time that a major party
committed to start building a fence at the top of the cliff. All we have had, up till now, is a hearse at
the bottom of the cliff, that carted selected corpses off to the coroner’s ASIC and APRA for post-
mortem. Even then they only retrieve some of the bodies, most who fell, or were herded by AFCA, or
were pushed by a Bank, ended up in a mass grave and forgotten. On the rare occasion when a
consumer did survive the fall, mortally injured they are generally ignored, or worse placated.
Damaged, broke and disillusioned, they wander in a form of limbo, in search of some form of justice
or even a friendly audience.

Michael Sanderson is an ex-farmer who lost his farm due to bank misconduct and AFCA being not fit
for purpose. He is a foundation member of Bank Warriors and an Advisory Panel member of Bank
Reform Now.
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The Fence at the Top of the Cliff

Cast your mind back to the start of 2019, Hayne had just released the bank requested Clayton’s
Banking Royal Commission, Final Report. FOS had been taken over by a company limited by
guarantee called the Australian Financial Complaints Authority (AFCA). AFCA’s membership was
100% Financial Service Providers, with a voting structure that favoured those with the biggest fees,
effectively putting the criminals in charge of the court.

An election was just around the corner, Labor was pumped, the polls said it was Shorten’s election to
lose. There were all sorts of policies being bandied around, but there is one I want you to focus on; 
LABOR PLEDGES FREE LEGAL ADVICE FOR SMALL BUSINESSES AND FARMERS BATTLING BANKS, yes
it was all in capitals.

There were three fundamental flaws in this policy that I will detail later, but this policy was the first
time that I can find that a major party committed to address the fundamental lack of ‘Equality of
Arms’ that small businesses, farmers, indeed the vast majority of Financial Service Provider (FSP)
consumers face when a bank takes legal action.

Although flawed; Labor’s Promise to SME’s and Farmers was the first time that a major party
committed to start building a fence at the top of the cliff. All we have had, up till now, is a hearse at
the bottom of the cliff, that carted selected corpses off to the coroner’s ASIC and APRA for post-
mortem. Even then they only retrieve some of the bodies, most who fell, or were herded by AFCA, or
were pushed by a Bank, ended up in a mass grave and forgotten. On the rare occasion when a
consumer did survive the fall, mortally injured they are generally ignored, or worse placated.
Damaged, broke and disillusioned, they wander in a form of limbo, in search of some form of justice
or even a friendly audience.

The Financial industry-controlled AFCA has proved over the past three years to be a disappointment,
for consumers that is. In March this year the NSW Supreme Court overturns an AFCA ruling due to
“absence of impartiality and independence”. If more could afford to take AFCA to court, it is
believed, such judgements would be common place. The ‘Treasury Laws Amendment (Putting
Consumers First—Establishment of the Australian Financial Complaints Authority) Bill 2017’ is a title
that misrepresents what AFCA is, and ironically it was enacted by an ex-NAB banker.

The Federal Government, both franchises, are aware of the lack of ‘Access to Justice’ within the
monetarised, ‘not fit for purpose’ legal sector. The Legal and Constitutional Affairs References
Committee has considered the issue of Access to justice on at least three occasions this millennium:
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•    June 2004 - Inquiry into Legal Aid and Access to Justice

•    December 2009 - Access to Justice

•    April 2019 - Resolution of disputes with financial service providers within the justice system

The Committee in its 2009 ‘Access to Justice’ enquiry report, prophetically stated:

“…At present, reforming the legal system might appear difficult, onerous and expensive,
but the committee believes that, ultimately, the investment of effort, time and money
will result in significant benefits to all concerned. Otherwise, the committee predicts that
within a decade it will again be inquiring into a failing, or failed, legal system and asking,
'why wasn't something done about this ten years ago...”

Guess what, ten years later in 2019, that same committee was enquiring into the ‘Resolution of
disputes with financial service providers within the justice system’. Another four years have now past
and there has been no improvement, indeed it could be reasonably argued that things are worse.

Now about the flaws of Labor’s policies

The first flaw in the Labor policy is that funding was not linked to the action. Sure, Labor committed
to fund community legal aid millions of dollars, but this was pocket change to Big Banks that had
billion-dollar profits. In addition to their standard modus operandi of deceive, delay and deny, they
have the financial capacity to match and raise.

The second flaw was that any expertise and intelligence developed, would be fragmented via an
underfunded and overworked network of Community Legal Aid centres.

The third flaw is management and control, there was none. There was nothing to stop white anting,
FSP influence or coercive control.

How does the Labor Federal Government fix the problem?

There is little point highlighting the problem ‘again’ and asking the Federal Government to fix it. That
has been done in the past, there have been numerous enquiries and hundreds of submissions, and
the issue acknowledged; nothing has changed. Be under no illusion that this is a Federal issue, not a
State one, we are dealing with nationwide Banks, nationwide legal firms, that share resources and
strategy. The solution must be nationwide with equivalent expertise, strategy and resources.

Now that Labor is in power, every Labor Member and Senator has been written to individually and
personally, highlighting the ongoing festering issue of ‘Access to Justice’, and demanding, as well as
prescribing a Federal ‘Financial Services Law Force’ (FSLF).

To put it another way, Labor is being asked to honour past promises with a couple of tweaks that
reduces the cost to the public purse, retains and builds knowledge and expertise, firewalls the FSLF
from white ants and most importantly, enables timely, equitable and proportional legal
representation for all FSP consumers faced with legal action from a Bank. A FSLF will also support
and fund the community legal aid network in proportion to the action.

All we are asking is that the new Federal Labor Government build the promised ‘fence at the top of
the cliff’.
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